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Introduction 
 
Above Ground welcomes the opportunity to submit comments on the Government of Canada’s potential 
corporate due diligence legislation. Above Ground promotes respect for human rights and the 
environment by multinational companies. We conduct research and develop legal and policy proposals to 
hold corporations to account. Above Ground is a project of MakeWay, a national charity that builds 
partnerships and solutions to help nature and communities thrive together.  
 
Above Ground co-founded the Global Initiative for Corporate Accountability (GICA), an international civil 
society platform that promotes law and policy reform to advance corporate accountability worldwide. In 
2025, GICA published a guide for lawmakers on the essential elements of effective human rights and 
environmental due diligence legislation.1 The guide is informed by international standards and 
commentary from United Nations experts. 
 
Above Ground also chairs the Canadian Network for Corporate Accountability (CNCA), a civil society 
coalition formed in 2005 that bring together over 40 human rights, environmental, labour, faith, and 
solidarity groups. In 2021 the CNCA published model human rights and environmental due diligence 
legislation for the Canadian context. The proposal was drafted by legal experts, who relied on 
international best practice and insights from subject matter experts and rights -holders. The model 
legislation has been endorsed by hundreds of organizations, unions, and investor groups in Canada 
and abroad.2  
 
This submission draws heavily from the GICA lawmaker guide and CNCA model legislation.  
 
Finally, Above Ground has also prepared comments for Global Affairs Canada’s Public consultation on 
regulatory approach under Bill C-35, An Act respecting the prohibition of the importation of goods 
produced by forced labour.3 We support the adoption of both Bill C-35 and corporate due diligence 

 
1 GICA, Human Rights and Environmental Due Diligence: Essential Elements of Effective Legislation - A Guide for 
Lawmakers (June 2025), online: 
https://static1.squarespace.com/static/65640ca1140a465cc87460b7/t/68634c629ebcb80877a8da25/17513380833
74/mHREDDelements_FinalLayout_EN_June2025.pdf 
2 CNCA, “Model Legislation for Mandatory Human Rights and Environmental Due Diligence: The Corporate Respect 
for Human Rights and the Environment Abroad Act” (May 2021), online: https://cnca-rcrce.ca/model-legislation-
due-diligence/; CNCA, “Fifty Canadian organizations call on Canada to adopt legislation requiring Canadian 
companies to undertake human rights and environmental due diligence throughout their global operations and 
supply chains,” (22 November 2021), online: https://cnca-rcrce.ca/2021/11/22/broad-support-for-canadian-
mandatory-human-rights-and-environmental-due-diligence-legislation/; CNCA, “Global sign-on letter: Proposed 
mHREDD law in Canada,” (31 May 2021), online: https://cnca-rcrce.ca/wp-content/uploads/2021/05/GLOBAL-SIGN-
ON-LETTER-FINAL-AS-OF-MAY-31-2021.pdf 
3 Above Ground, “Above Ground’s submission to Global Affairs Canada on forced labour Bill C-35” (21 August 2026), 
online: https://aboveground.ngo/above-ground-submission-to-global-affairs-canada-on-forced-labour-bill-c-35/ 
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legislation. The latter would provide companies with a framework for identifying and managing human 
rights risks. When conducted effectively, human rights due diligence enables corporations to fulfil their 
responsibility to respect human rights, including those related to forced labour and other forms of labour 
exploitation. Due diligence legislation would assist corporations in demonstrating compliance with Bill C-
35 and support the Canada Border Services Agency in assessing compliance. Working in concert, these 
complementary measures would reduce the risk of human rights abuse in corporate value chains more 
effectively than either initiative could achieve in isolation. 
 
 

Recommendations 
 
 

Section 1: Key elements of a due diligence regime 

 
1.1 Scope 
 
We recommend that the Canadian government: 

• adopt the legislative scope described in Option 1; and 

• publish a roadmap and timetable for the speedy adoption of due diligence mechanisms that 
address human rights abuse by corporations outside the workplace. 

 
The United Nations Guiding Principles on Business and Human Rights (UN Guiding Principles) explain that 
“[b]ecause business enterprises can have an impact on virtually the entire spectrum of internationally 
recognized human rights, their responsibility to respect applies to all such rights.”4 Under international 
law, the state duty to protect against human rights abuse by business enterprises also encompasses the 
full range of protected rights. 
 
Accordingly, Canada should take a comprehensive approach to corporate due diligence legislation. Initial 
measures focused on the workplace should protect all core labour rights, as set out in the International 
Labour Organization’s (ILO) Declaration on Fundamental Principles and Rights at Work. In addition, 
Canada should expeditiously complement these measures with legislation that prevents and remedies 
other forms of human rights abuse by corporations.  
 
As the government discussion paper for this consultation states, labour rights protections support a level 
playing field for business, produce more resilient and secure supply chains, yield economic and social 
benefits, and increase investment in innovation.5 A comprehensive approach to labour rights protection 
will maximize these important benefits.  
 
Moreover, according to the ILO, freedom of association, and the right to collective bargaining enable the 
enjoyment of other labour rights, including freedom from forced labour: 
 

 
4 UN Human Rights Office of the High Commissioner, Guiding Principles on Business and Human Rights: 
Implementing the United Nations “Protect, Respect and Remedy” Framework (New York & Geneva: United Nations, 
2011) at paragraph 12 (Commentary), online: 
https://www.ohchr.org/sites/default/files/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf 
5 Employment and Social Development Canada, “Public consultation on potential due diligence and civil liability 
measures to fight labour exploitation in supply chains” (27 July 2026), online: 
https://international.canada.ca/en/global-affairs/consultations/trade/2026-07-27-forced-labour/esdc-paper 
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[f]reedom of association is indispensable for the existence of independent workers’ and employers’ 
organizations, and thus for giving workers and employers a voice and allowing their effective 
participation in economic and social policy-making. Lying, as it does, at the heart of democracy and 
the rule of law, freedom of association is a prerequisite for social dialogue, collective bargaining 
and tripartite cooperation, all of which are necessary for progress to be made in the achievement 
of fundamental principles and rights at work, including freedom from forced labour.6 

 
These and other labour rights should be protected under Canadian supply chain due diligence legislation. 
 
1.2 Coverage 
 
We recommend adopting a hybrid approach that incorporates elements of Options 1 and 3. 
 
With respect to coverage, the GICA guide for lawmakers provides that effective legislation: 
 

[a]pplies to all types and sizes of business enterprise, in all commercial and financial sectors. 
Includes enterprises incorporated or domiciled in the legislating jurisdiction, those for which the 
jurisdiction is their principal place of business, and all foreign enterprises that sell goods or services 
in the jurisdiction. Includes state-owned or controlled enterprises, state entities involved in public 
procurement, development finance institutions and export credit agencies. Covers institutional 
investors. Supports due diligence by small and medium-sized enterprises [SMEs] through the 
provision of state guidance and tailored legislative measures.7 

 
The GICA guide echoes the UN Guiding Principles, which establish that businesses of all sizes have a 
responsibility to respect all human rights.8  
 
Canadian legislation should therefore have the broad coverage contemplated in Option 1, but without 
minimum revenue or employee thresholds. Such thresholds fail to capture SMEs operating in high-risk 
sectors where significant labour rights risks may arise, including the extractive, garment, and agribusiness 
sectors. This approach would also be consistent with Canada’s 2022-2027 Responsible Business Strategy, 
which provides a framework for assisting all Canadian companies, regardless of size, in integrating 
responsible business practices into their operations.9 In accordance with the GICA guide, due diligence 
required of SMEs should be supported through the provision of tailored guidance. 
 
The UN Guiding Principles also establish that “the scale and complexity of the means through which 
enterprises meet [their responsibility to respect all human rights] may vary according to [their size, 
sector, operational context, ownership and structure] and with the severity of the enterprise’s adverse 
human rights impacts.” As contemplated in Option 3, Canadian legislation should therefore grant 

 
6 ILO, Towards Freedom and Dignity in Myanmar (Geneva: International labour Organization, 2023) at paragraph 
335, online: 
https://www.ilo.org/sites/default/files/wcmsp5/groups/public/%40ed_norm/%40relconf/documents/publication/w
cms_894548.pdf 
7 GICA, Human Rights and Environmental Due Diligence: Essential Elements of Effective Legislation, supra note 1 at 
Essential Element 7. 
8 Office of the High Commissioner for Human Rights, UN Guiding Principles, supra note 4 at paragraph 14.  
9 Global Affairs Canada, Responsible Business Conduct Abroad: Canada’s Strategy for the Future (Ottawa: 
Government of Canada, 2022), online: https://www.international.gc.ca/trade-commerce/rbc-cre/strategy-2022-
strategie.aspx?lang=eng 
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regulatory authority to modify the scope of application for companies operating in low-risk contexts, 
particularly for SMEs.  
 
This hybrid approach would provide predictability and reduce the compliance burden, where appropriate, 
on SMEs, while enabling the government to respond to evolving risks. It is also consistent with the OECD’s 
risk-based approach to responsible business conduct, which promotes risk-based due diligence that 
focuses attention and resources on the most significant adverse impacts caused by business activity.10 
 
1.3 Due diligence and reporting obligations 
 
We recommend the adoption of an enhanced Option 1, as described below.  
 
Due diligence obligations should be aligned with internationally recognized standards, including the UN 
Guiding Principles, the OECD Guidelines for Multinational Enterprises on Responsible Business Conduct 
(OECD Guidelines), and guidance set out in the ILO Helpdesk: Business and the labour dimension of 
human rights due diligence.11 
 
The Office of the Australian Anti-Slavery Commissioner recently recommended that a corporate due 
diligence obligation be adopted in that country. The commissioner called for this obligation to be aligned 
with international standards, namely the UN Guiding Principles and the OECD Guidelines.12 The GICA 
guide to due diligence legislation makes a similar recommendation.13 
 
Alignment with international frameworks offers strong protection for workers and promotes consistency 
across jurisdictions, helping to reduce compliance burdens for business, while providing legal certainty 
regarding due diligence expectations.  
 
Below we assess the elements proposed in Option 1 against international standards and respond to 
several questions posed in the consultation document.  
 

1.3.1  Embed due diligence in its policies and practices 
 
Canadian legislation must ensure that corporate due diligence is established as a core governance 
function and not a one-time compliance exercise. The UN Guiding Principles provide that:  

 
[a]s the basis for embedding their responsibility to respect human rights, business 
enterprises should express their commitment to meet this responsibility through a 
statement of policy that: 

 
10 OECD, Translating a Risk-Based Due Diligence Approach into Law: Background Note on Regulatory Developments 
concerning Due Diligence for Responsible Business Conduct (Paris: OECD, 2022), online: 
https://www.oecd.org/content/dam/oecd/en/topics/policy-sub-issues/due-diligence-guidance-for-responsible-
business-conduct/translating-a-risk-based-due-diligence-approach-into-law.pdf 
11 ILO, “ILO Helpdesk: Business and the labour dimension of human rights due diligence” (22 April 2024), online: 
https://www.ilo.org/resource/other/ilo-helpdesk-tools-and-resources-business-labour-dimension-human-rights-due 
12 Office of the Australian Anti-Slavery Commissioner, Recommendations to Strengthen Australia’s Modern Slavery 
Laws: Initial Position Paper (January 2026) at page 13, online: 
https://www.antislaverycommissioner.gov.au/system/files/2026-01/OAASC_initial_position_paper.pdf 
13 GICA, Human Rights and Environmental Due Diligence: Essential Elements of Effective Legislation, supra note 1 at 
page 1. 
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a) Is approved at the most senior level of the business enterprise; 
b) Is informed by relevant internal and/or external expertise; 
c) Stipulates the enterprise’s human rights expectations of personnel business partners and 

other parties directly linked to its operations, products or services; 
d) Is publicly available and communicated internally and externally to all personnel, business 

partners and other relevant parties; 
e) Is reflected in operational policies and procedures necessary to embed it throughout the 

business enterprise.14 
 
Canadian legislation should include these requirements.  
 

1.3.2  Identify and assess any adverse impacts in its operations abroad and its international supply 
chains (all upstream activities and certain downstream activities) 

 
Corporate due diligence must identify and assess actual and potential adverse impacts. The latter is 
essential in order to anticipate and prevent harm, and must be included in the potential Canadian 
legislation. The UN Guiding Principles provide that:  
 

[i]n order to gauge human rights risks, business enterprises should identify and assess any actual or 
potential adverse human rights impacts with which they may be involved either through their own 
activities or as a result of their business relationships. This process should: 

a) Draw on internal and/or independent external human rights expertise; 
b) Involve meaningful consultation with potentially affected groups and other relevant 

stakeholders, as appropriate to the size of the business enterprise and the nature and 
context of the operation.15 

 
The UN Guiding Principles do not differentiate between upstream and downstream business 
relationships, and nor should Canadian legislation:  
 

[t]he responsibility to respect human rights requires that business enterprises: 
a) Avoid causing or contributing to adverse human rights impacts through their own 

activities, and address such impacts when they occur; 
b) Seek to prevent or mitigate adverse human rights impacts that are directly linked to their 

operations, products or services by their business relationships, even if they have not 
contributed to those impacts.16 

 
For the purpose of these Guiding Principles a business enterprise’s “activities” are understood to 
include both actions and omissions; and its “business relationships” are understood to include 
relationships with business partners, entities in its value chain, and any other non-State or State 
entity directly linked to its business operations, products or services.17 

 
Finally, as discussed below, adverse impacts should be prioritized by their level of severity and not their 
placement in a company’s value chain. In some cases, such as with surveillance and social media 

 
14 Office of the High Commissioner for Human Rights, UN Guiding Principles, supra note 4 at paragraph 16. 
15 Ibid at paragraph 18. 
16 Ibid at paragraph 13. 
17 Ibid at paragraph 13 (Commentary). 

http://www.aboveground.ngo/


 
 

Above Ground  |  www.aboveground.ngo 6 

products, serious impacts can occur in the end-use phase. For this reason, Canadian legislation should 
apply to the product and service use phase of companies’ value chains. 
  

1.3.3  Identify and assess any adverse impacts in the international supply chains of any products and 
services that they procure (applies to federal government and crown corporations) 

 
Government due diligence obligations extend beyond the identification and assessment of adverse 
impacts. Government entities that do business with corporations and/or facilitate corporate activity must 
also seek to prevent, cease, mitigate and remedy potential and actual adverse impacts caused by their 
private sector clients and partners.  
Moreover, the due diligence obligation extends to non-procurement relationships that federal 
government departments, agencies and crown corporations enter into with corporations. This includes 
the provision of: financing, insurance and guarantees; political and relational support; funding and other 
forms of support connected to international development objectives; as well as equity ownership in 
corporations.  
 
The UN Guiding Principles provide that:  
 

[a] range of agencies linked formally or informally to the State may provide support and services 
to business activities. These include export credit agencies, official investment insurance or 
guarantee agencies, development agencies and development finance institutions. Where these 
agencies do not explicitly consider the actual and potential adverse impacts on human rights of 
beneficiary enterprises, they put themselves at risk – in reputational, financial, political and 
potentially legal terms – for supporting any such harm, and they may add to the human rights 
challenges faced by the recipient State. 
 
Given these risks, States should encourage and, where appropriate, require human rights due 
diligence by the agencies themselves and by those business enterprises or projects receiving their 
support. A requirement for human rights due diligence is most likely to be appropriate where the 
nature of business operations or operating contexts pose significant risk to human rights.18 

 
Canadian legislation must impose the entire due diligence obligation on the full range of government 
departments and agencies that are exposed to human rights risks through their business relationships.  

 
1.3.4  Prioritize adverse impacts according to their level of severity 

 
The UN Guiding Principles state that: 

 
[w]here it is necessary to prioritize actions to address actual and potential adverse human rights 
impacts, business enterprises should first seek to prevent and mitigate those that are most severe 
or where delayed response would make them irremediable.19 

 
However, the Guiding Principles emphasize that companies are responsible for all adverse impacts, as 
should Canadian legislation:  
 

 
18 Ibid at paragraph 4 (Commentary). 
19 Ibid at paragraph 24. 
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[w]hile business enterprises should address all their adverse human rights impacts, it may not 
always be possible to address them simultaneously. (...) if prioritization is necessary business 
enterprises should begin with those human rights impacts that would be most severe, recognizing 
that a delayed response may affect remediability. Severity is not an absolute concept in this 
context, but is relative to the other human rights impacts the business enterprise has identified.20 

 
1.3.5  Address (cease, mitigate or prevent) adverse impacts according to and in proportion to the 

regulated party’s level of involvement (whether it has caused or contributed to the adverse 
impact or is connected to the adverse impact through its business relationships) 

 
Under the GICA guide for lawmakers, the corporate due diligence duty creates an ‘obligation of result’ 
that is not fulfilled by merely following a specific process.21 The UN Guiding Principles provide metrics for 
this obligation, depending on a company’s level of involvement in the adverse impact: 
 

Where a business enterprise causes or may cause an adverse human rights impact, it should take 
the necessary steps to cease or prevent the impact. 
 
Where a business enterprise contributes or may contribute to an adverse human rights impact, it 
should take the necessary steps to cease or prevent its contribution and use its leverage to 
mitigate any remaining impact to the greatest extent possible. Leverage is considered to exist 
where the enterprise has the ability to effect change in the wrongful practices of an entity that 
causes a harm. 
 
Where a business enterprise has not contributed to an adverse human rights impact, but that 
impact is nevertheless directly linked to its operations, products or services by its business 
relationship with another entity, the situation is more complex. Among the factors that will enter 
into the determination of the appropriate action in such situations are the enterprise’s leverage 
over the entity concerned, how crucial the relationship is to the enterprise, the severity of the 
abuse, and whether terminating the relationship with the entity itself would have adverse human 
rights consequences. 
 
The more complex the situation and its implications for human rights, the stronger is the case for 
the enterprise to draw on independent expert advice in deciding how to respond. 
 
If the business enterprise has leverage to prevent or mitigate the adverse impact, it should exercise 
it. And if it lacks leverage there may be ways for the enterprise to increase it. Leverage may be 
increased by, for example, offering capacity-building or other incentives to the related entity, or 
collaborating with other actors. 
 
There are situations in which the enterprise lacks the leverage to prevent or mitigate adverse 
impacts and is unable to increase its leverage. Here, the enterprise should consider ending the 
relationship, taking into account credible assessments of potential adverse human rights impacts of 
doing so. Where the relationship is “crucial” to the enterprise, ending it raises further challenges. A 
relationship could be deemed as crucial if it provides a product or service that is essential to the 

 
20 Ibid at paragraph 24 (Commentary). 
21 GICA, Human Rights and Environmental Due Diligence: Essential Elements of Effective Legislation, supra note 1 at 
Essential Element 2. 

http://www.aboveground.ngo/


 
 

Above Ground  |  www.aboveground.ngo 8 

enterprise’s business, and for which no reasonable alternative source exists. Here the severity of 
the adverse human rights impact must also be considered: the more severe the abuse, the more 
quickly the enterprise will need to see change before it takes a decision on whether it should end 
the relationship. In any case, for as long as the abuse continues and the enterprise remains in the 
relationship, it should be able to demonstrate its own ongoing efforts to mitigate the impact and 
be prepared to accept any consequences – reputational, financial or legal – of the continuing 
connection.22 

 
Canadian legislation should clearly set out corporate responsibilities in these varied contexts, in alignment 
with the UN Guiding Principles.  
 

1.3.6  Take measures, tailored to the circumstances, to remediate the damages caused by any actual 
impacts to which the entity has caused or is contributing 

 
The UN Guiding Principles provide that: 
 

[e]ven with the best policies and practices, a business enterprise may cause or contribute to an 
adverse human rights impact that it has not foreseen or been able to prevent. 
 
Where a business enterprise identifies such a situation, whether through its human rights due 
diligence process or other means, its responsibility to respect human rights requires active 
engagement in remediation, by itself or in cooperation with other actors.23  

 
As discussed above, the Office of the Australian Anti-Slavery Commissioner recently called for the 
adoption of a corporate due diligence obligation in that country. The commissioner recommended that 
companies be required to take reasonable measures to “[p]rovide for, or cooperate in remediation where 
the entity has caused or contributed to harm, or use its leverage to influence remediation where it is 
directly linked to harm” as part of the due diligence obligation.24 
 
Canadian legislation must include measures that require companies to provide remediation when they 
cause or contribute to harm (see more on this in the section below on compliance and enforcement). 
 

1.3.7  Monitor, assess and improve the effectiveness of the measures taken to address and remediate 
adverse impacts 

 
The UN Guiding Principles provide that:  
 

[i]n order to verify whether adverse human rights impacts are being addressed, business 
enterprises should track the effectiveness of their response. Tracking should: 

a) Be based on appropriate qualitative and quantitative indicators; 
b) Draw on feedback from both internal and external sources, including affected 

stakeholders.25 

 
22 Office of the High Commissioner for Human Rights, UN Guiding Principles, supra note 4 at paragraph 19 
(Commentary). 
23 Ibid, at paragraph 22 (Commentary). 
24 Office of the Australian Anti-Slavery Commissioner, Recommendations to Strengthen Australia’s Modern Slavery 
Laws, supra note 12 at page 15. 
25 Office of the High Commissioner for Human Rights, UN Guiding Principles, supra note 4 at paragraph 20.  
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Tracking is necessary in order for a business enterprise to know if its human rights policies are 
being implemented optimally, whether it has responded effectively to the identified human rights 
impacts, and to drive continuous improvement.26 

 
The GIGA guide for lawmakers recommends that legislation include requirements that companies 
evaluate and communicate the effectiveness of their due diligence processes, and that they improve their 
due diligence practices.27 Canadian legislation should include these requirements.  
 

1.3.8  Establish a communication process that enables any person or organization to submit 
information about a suspected adverse impact in the regulated party’s operations abroad or 
international supply chains and consider this information when identifying and assessing adverse 
impacts 

 
Both the UN Guiding Principles and OECD Guidelines require companies to engage with stakeholders 
when conducting due diligence.  
 
The OECD Guidelines stipulate that:  
 

[m]eaningful stakeholder engagement is a key component of the due diligence process. In some 
cases, stakeholder engagement may also be a right in and of itself. Stakeholder engagement 
involves interactive processes of engagement with relevant stakeholders, through, for example, 
meetings, hearings or consultation proceedings. Relevant stakeholders are persons or groups, or 
their legitimate representatives, who have rights or interests related to the matters covered by the 
Guidelines that are or could be affected by adverse impacts associated with the enterprise’s 
operations, products or services. (...) Meaningful stakeholder engagement refers to ongoing 
engagement with stakeholders that is two-way, conducted in good faith by the participants on both 
sides and responsive to stakeholders’ views. To ensure stakeholder engagement is meaningful and 
effective, it is important to ensure that it is timely, accessible, appropriate and safe for 
stakeholders, and to identify and remove potential barriers to engaging with stakeholders in 
positions of vulnerability or marginalisation.28  

 
The OECD Due Diligence Guidance for Responsible Business Conduct provides additional orientation:  
 

[t]wo-way engagement means that the enterprise and stakeholders freely express opinions, share 
perspectives and listen to alternative viewpoints to reach a mutual understanding. It also means 
that relevant stakeholders have the opportunity to help design and carry out engagement activities 
themselves. (...) 

 
Responsive engagement means that the enterprise seeks to inform its decision by eliciting the 
views of those likely to be affected by the decision. It is important to engage potentially impacted 
stakeholders and rightsholders prior to taking any decisions that may impact them. This involves 

 
26 Ibid at paragraph 20 (Commentary). 
27 GICA, Human Rights and Environmental Due Diligence: Essential Elements of Effective Legislation, supra note 1 at 
Essential Element 2. 
28 OECD, OECD Guidelines for Multinational Enterprises on Responsible Business Conduct (Paris: OECD, 2023) at 
paragraph 28, online: https://www.oecd.org/content/dam/oecd/en/publications/reports/2023/06/oecd-guidelines-
for-multinational-enterprises-on-responsible-business-conduct_a0b49990/81f92357-en.pdf 
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the timely provision of all information needed by the potentially impacted stakeholders and 
rightsholders to be able to make an informed decision as to how the decision of the enterprise 
could affect their interests. It also means there is follow-through on implementation of agreed 
commitments, ensuring that adverse impacts to impacted and potentially impacted stakeholders 
and rightsholders are addressed including through provision of remedies when enterprises have 
caused or contributed to the impact(s). 
 
Ongoing engagement means that stakeholder engagement activities continue throughout the 
lifecycle of an operation or activity and are not a one-off endeavour.29 

 
The GICA due diligence guide to lawmakers provides that: 
 

[d]ue diligence includes ongoing, meaningful, safe engagement (including consultation and 
communication) with affected or potentially affected rights-holders throughout the process. This 
includes the participation of stakeholders, including affected rights-holders, in the ongoing process 
to evaluate and improve a business’ due diligence processes. Rights to free, prior and informed 
consent are respected. Special attention is paid during the due diligence process to individuals and 
groups who are made vulnerable to adverse impacts on the basis of their sex, gender, age, race, 
ethnicity, class, caste, education, sexual orientation, migration status, disability, social or economic 
status, or for any other reason. Intersectional risks to rights-holders are considered.30 

 
The CNCA model legislation requires that companies consult with relevant stakeholders, including trade 
unions, affected communities and workers, when developing and implementing their due diligence 
procedures. A requirement to consult workers and trade unions in producer jurisdictions is particularly 
important for legislation focused on labour rights. These actors can provide first-hand information that 
may be difficult for authorities to obtain. 
 
Canadian legislation should require regulated parties to carry out meaningful engagement with 
stakeholders at every step of the due diligence process, consistent with international standards. The 
stakeholder engagement provisions of the European Union’s Corporate Sustainability Due Diligence 
Directive are not an appropriate reference regarding consultation. Those provisions were weakened prior 
to adoption by excluding key actors from consultation, granting companies unnecessary discretion to 
determine relevant stakeholders and limiting the circumstances under which companies must consult 
stakeholders.31   
 
Finally, consultation must not put rights-holders and other actors at risk. As discussed below, legislation 
should require that special protections and considerations be provided to sources who may face 
retaliation in any form for providing information about labour exploitation. Local workers, trade union 
members and whistleblowers are particularly vulnerable to retaliation, both from producer companies 
and local governments. 

 
29 OECD, OECD Due Diligence Guidance for Responsible Business Conduct (Paris: OECD, 2018) at pages 49-50, online:  
https://www.oecd.org/content/dam/oecd/en/publications/reports/2018/02/oecd-due-diligence-guidance-for-
responsible-business-conduct_c669bd57/15f5f4b3-en.pdf 
30 GICA, Human Rights and Environmental Due Diligence: Essential Elements of Effective Legislation, supra note 1 at 
Essential Element 3. 
31 For more information, see European Coalition for Corporate Justice, “From Ambition to Erosion: How Omnibus I 
Rolls Back the CSDDD” (February 2026), online: https://corporatejustice.org/wp-
content/uploads/2026/02/Preliminary-Legal-Analysis-How-Omnibus-I-Rolls-Back-the-CSDDD.pdf 
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1.3.9  Submit an annual report to the competent authority containing information on its due diligence 

obligations, organizational structure and any other prescribed information. This report must be 
made available to the public. 

 
Canadian legislation should require that companies report annually. Corporate reports must be made 
public. Given the serious nature of the risks at play, rights-holders and their representative organizations, 
the general public and regulators require information that is updated at least on an annual basis.  
 
The GICA due diligence guide stipulates that the due diligence duty: 

 
(...) includes taking steps to assess actual and potential environmental and human rights impacts, 
integrating and acting upon the findings, tracking responses and communicating how impacts are 
addressed, having effective grievance mechanisms in place and providing adequate remediation. 
Includes requirement to develop and communicate due diligence strategies, policies, targets, plans 
and management systems, to evaluate and communicate the effectiveness of the due diligence 
process undertaken and to improve due diligence practices.32  

 
The CNCA model due diligence legislation requires that companies include due diligence reports in their 
annual corporate reports. These reports are also to be published by the commissioner established under 
the act (see below) on a dedicated website. Finally, any interested person may submit commentary on a 
corporate due diligence report, which is also to be published on the website. 
 
Canadian due diligence legislation should avoid the shortcomings of the Fighting Against Forced Labour 
and Child Labour in Supply Chains Act. Research by the International Justice and Human Rights Clinic at 
the University of British Columbia (UBC) reveals that many corporate reports submitted under that 
legislation lack meaningful detail and fail to identify relevant risks. The UBC report identifies important 
gaps in the legislation and a lack of enforcement.33 
 
1.4 Compliance and enforcement 
 
We recommend the adoption of an enhanced Option 1, as described below. 
 
The GICA due diligence guide for lawmakers calls for effective government oversight: 
 

[r]esponsible state supervisory body is designated to monitor and enforce corporate compliance. 
Supervisory body is provided with a clear mandate and powers, adequate resources and 
competent staff, and operates free from corporate and political interference. Measures are in 
place to effectively manage conflicts of interest.34 

 

 
32 GICA, Human Rights and Environmental Due Diligence: Essential Elements of Effective Legislation, supra note 1 at 
Essential Element 2. 
33 International Justice and Human Rights Clinic, Peter A Allard School of Law, “IJHRC Research Highlights Gaps in 
Canada’s Supply Chains Act Enforcement” (2026), online: https://allard.ubc.ca/community-clinics/international-
justice-and-human-rights-clinic/ijhrc-news-and-announcements/ijhrc-research-highlights-gaps-canadas-supply-
chains-act-enforcement 
34 GICA, Human Rights and Environmental Due Diligence: Essential Elements of Effective Legislation, supra note 1 at 
Essential Element 6. 
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We emphasize that the competent authority must be granted the necessary resources and be staffed 
with subject matter experts.   
 
Under the GICA guide, effective due diligence legislation also “[i]ncludes civil, administrative and criminal 
measures that impose sanctions and provide remedies when companies are non-compliant. Measures 
are sufficiently robust to deter non-compliance.”35 The guide further recommends the adoption of 
director duties to promote compliance with due diligence obligations.36 
 
The CNCA model legislation mandates the creation of a commissioner role with responsibility for the 
administration and enforcement of the act. On application from an interested party or on their own 
initiative, the commissioner can investigate a company (employing all the powers conferred under the 
Inquiries Act). If the commissioner determines that a company is failing to comply with the statute’s 
reporting obligations, they can issue a notice, setting out the steps required and a timeline for the 
company to achieve compliance with the act. The commissioner can impose an administrative penalty for 
a company that fails to comply with the terms of a notice.  
 
The competent authority should be required to receive and investigate complaints of non-compliance, 
and to receive related information from stakeholders. The complaint mechanism should be open to 
interested parties, including affected workers, communities and social movements; unions and other 
worker rights organizations; non-governmental organizations; academics; and journalists.   
 
Effective protections should be extended to sources who may face retaliation for providing the 
competent authority with information or for making a complaint. Local workers, trade union members 
and whistleblowers are particularly vulnerable to retaliation. Safeguards should include: 

• The use of a broad definition of retaliation; 

• Confidential reporting and complaint mechanisms that facilitate anonymous submissions 
through secure communication channels; 

• Receipt of information from workers and other local actors that is submitted through trusted 
intermediaries, such as Canadian and international NGOs, and worker rights organizations; 

• Measures to ensure accessibility in the languages used by workers; 

• Robust data protection measures, including encryption of government files containing source 
information; and 

• Transparent rules governing the disclosure of information. 
 
In developing these safeguards, the government should draw on the retaliation framework produced by 
the Canadian Ombudsperson for Responsible Enterprise37 and Global Affairs Canada’s Voices at Risk38 
guidelines. Useful reference materials are also available from Front Line Defenders39 and other 
international organizations. 
 

 
35 Ibid at Essential Element 5.  
36 Ibid at Essential Element 2. 
37 Canadian Ombudsperson for Responsible Enterprise, Annual Report 2019–2021 (Ottawa: Canadian 
Ombudsperson for Responsible Enterprise, October 2021) at page 18, online: 
https://publications.gc.ca/collections/collection_2022/amc-gac/FR81-1-2021-eng.pdf 
38 Global Affairs Canada, Voices at Risk: Canada’s Guidelines on Supporting Human Rights Defenders (2019), online: 
https://www.international.gc.ca/world-monde/issues_development-enjeux_developpement/human_rights-
droits_homme/rights_defenders_guide_defenseurs_droits.aspx?lang=eng 
39 Front Line Defenders: https://www.frontlinedefenders.org/ 
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The CNCA model legislation includes additional measures to incentivize compliance. If a company fails to 
develop or implement adequate due diligence procedures, the statute empowers any interested party to 
apply for a court order against the company for appropriate relief, which could include:  

• injunction, including rehabilitation at the expense of the company; 

• recovery of damages or losses; 

• aggravated and/or punitive damages; 

• an amount to fully or partially compensate for the costs that the person incurs in connection 
with the matter and court proceedings; and 

• any order that a court considers appropriate in the circumstances. 
 
Moreover, if a court is satisfied that a company failed to develop and implement adequate due diligence 
procedures, the interested party may make a motion for an order regarding the company's eligibility for 
support, subsidy, promotion or protection by government agencies and departments. The court may 
order that such agencies and departments withdraw existing support and disallow future support until 
specific conditions are met by the company.  
 
 

Section 2: Civil liability 

 
We recommend the adoption of Option 1.  
 
The state duty to protect against human rights abuse includes the obligation to provide access to remedy. 
According to the UN Guiding Principles, “[e]ffective judicial mechanisms are at the core of ensuring access 
to remedy.”40 The Guiding Principles call on states to “take appropriate steps to ensure the effectiveness 
of domestic judicial mechanisms when addressing business-related human rights abuses, including 
considering ways to reduce legal, practical and other relevant barriers that could lead to a denial of 
access to remedy.”41  
 
Important strategies to ensure access to remedy include establishing an enforceable duty of care for 
corporations and reducing barriers faced by prospective litigants who seek justice through the courts. The 
GICA guidance and CNCA model legislation include both elements.  
 
The GICA document calls on lawmakers to establish corporate duties to prevent human rights and 
environmental harm, and to undertake effective due diligence.42 GICA provides that effective due 
diligence legislation:  
 

[c]ontains measures that address the financial, legal and other barriers that hinder rights-holders 
from accessing judicial and other remedies. When accused of causing harm (in its operations 
and/or value chain), a business must prove that it acted with due care and took all reasonable steps 
to prevent adverse impacts. Impacted rights-holders are involved in the determination of 
appropriate remedy when companies are found liable.43 

 

 
40 Office of the High Commissioner for Human Rights, UN Guiding Principles, supra note 4 at paragraph 26 
(Commentary). 
41 Ibid at paragraph 26. 
42 GICA, Human Rights and Environmental Due Diligence: Essential Elements of Effective Legislation, supra note 1 at 
Essential Elements 1 and 2. 
43 Ibid at Essential Element 5. 
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The CNCA model legislation44 creates a corporate duty to avoid causing adverse human rights impacts and 
to prevent harm directly linked to corporate operations through a company’s business relationships. 
Companies are also required to address such impacts when they occur. If a company fails to fulfil these 
duties, it is liable for any resulting harm. Any person who suffers harm may bring an action in court and 
seek the following remedies:   

• injunction, including rehabilitation at the expense of the company; 

• recovery of damages or losses; 

• aggravated and/or punitive damages; 

• an amount to fully or partially compensate for the costs that the person incurs in connection 
with the matter and court proceedings; and 

• any order that a court considers appropriate in the circumstances. 
  
The model legislation provides clarity regarding the circumstances under which Canadian courts may 
exercise jurisdiction to adjudicate such claims. It also provides that it is a defence in litigation for a 
company to prove that it exercised effective due diligence to prevent the adverse human rights impact(s) 
alleged by the plaintiff(s). 
 
In addition, when civil litigation is brought, and if a court is satisfied that a person has suffered loss or 
damage as a result of corporate conduct that contravenes the statute, that person may make a motion 
for an order regarding the company’s eligibility for support, subsidy, promotion or protection by 
government agencies and departments. The court may order that such agencies and departments 
withdraw existing support and disallow future support until specific conditions are met.  
 
 

Section 3: Ways to maximize effectiveness and ensure coherence with the forced labour import ban 

 
As we describe in the introduction to this submission, Bill C-35 and corporate due diligence legislation are 
highly complementary initiatives. The government discussion paper for this consultation explains that a 
due diligence framework will enable regulated entities to comply with the forced labour import 
prohibition. Annual due diligence reports will assist Customs authorities to assess whether goods are at-
risk of being produced with forced labour. Moreover, the authorities charged with enforcing these two 
initiatives will develop efficiencies through the exchange of information and analysis. Additional 
complementarities and efficiencies include:  

• information on the Bill C-35 ‘list of goods’ will support corporate due diligence;  

• the initiatives have different penalties. A wide array of enforcement mechanisms is more likely 
to compel corporations to respect human rights; and 

• a finding under the import ban or inclusion on the ‘list of goods’ could be included in due 
diligence legislation as a trigger for enhanced due diligence obligations. 
 

While we do not anticipate any negative consequences arising from the adoption of these two initiatives, 
the application and enforcement of the measures should be monitored and periodically assessed. 
Unintended impacts can be minimized through the transparent and consistent definition of terms.  
 
Nor do we anticipate that corporations will be burdened by inconsistent reporting requirements under 
discrete pieces of legislation. Corporate reports produced under Canadian due diligence legislation will 

 
44 CNCA, “Model Legislation for Mandatory Human Rights and Environmental Due Diligence,” supra note 2. 
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undoubtedly meet the reporting requirements established in the Fighting Against Forced Labour and 
Child Labour in Supply Chains Act. This complementarity will generate efficiencies for reporting entities.  
 
Finally, we urge the Canadian government to ensure that Bill C-35 and human rights due diligence 
legislation come into effect contemporaneously. This timing will maximize the anticipated synergies 
between the two initiatives. Corporations that seek to avoid the application of import bans will benefit 
immediately from the guidance provided through due diligence legislation.  
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